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This study has initially been published in Dutch in a “Liber Amicorum” which has been handed 

over on 29 september 2014 to Prof.Dr.Johan Erauw at the Magna Aula of the Ghent State 

University (Intersentia Publisher) and has kindly been translated by Riet De Baets. 

The choice of this subject is the result of a pleasant evening I spent with Johan and some 

friends in my library, which is dedicated to anything but law. When we entered, Johan’s eye 

immediately caught the four volumes of the memories of Victor Klemperer ‘Until the bitter 

end’ and ‘Between ship and shore’, together some two thousand pages I devoured 

completely after reading his ‘Lingua Tertii Imperii’. Johan explained he had immersed himself 

in the memories of another Klemperer, Victor von Klemperer, and immediately took an 

overview of the work of Kokoschka from another shelf of my book cave. 

When I found the advice of the city of Ghent on a possible restitution of the ‘ Reading Man’ 

by Kokoschka in the list of possible subjects for Johan’s Liber Amicorum, my conclusion was a 

dead certainty. The following sentence on page 49 of the 69 pages of the advice must have 

been pronounced by Johan : “The starting point for investigating the facts to find out the 

rights of the original Jewish owner is that each case should be judged on its own merits.” 

Oskar Kokoschka - Lesender Herr 
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How far should this investigation go? Under the watchful eye of a portrait of Bertrand Russell 

and two lithographs representing the subsequent appearances of the devil, I decided to 

comment on this advice with my own library books and the internet as windows on the world 

as my only references (all hyperlinks hereafter have been tested on an Apple Imac with 

MSWords using Google Chrome as browser; using Safari appears to corrupt some links to 

PDF-files).  

During my argument I removed my stowed gown from the hook and took on the role of the 

devil’s advocate once more. 

As the advice makes use of assumptions to underpin its conclusions, I also formulated a 

number of speculations, which of course could lead to mistakes. 

Remembering the pleasant, relaxing evening I spent with Johan, I extremely enjoyed the writing of 

this text. I really hope that reading these concoctions of mine will remind him of the wonderful 

evening we spent together. 
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“We cannot think without accepting that reality is different from what we think it is.” Cornelis Verhoeven, The 

symbolism of the veil. 

“Le récit, le fait de lier les événements et les êtres les uns aux autres en une histoire, est justement ce qui confère 

un sens à l’existence humaine.” Nancy Huston, Reflets dans un oeil d’homme. 

“Equity bids us be merciful to the weakness of human nature; to think less about laws than about the man who 

framed them, and less about what he said than about what he meant; not to consider the actions of the accused 

so much as his intentions, nor this or that detail so much as the whole story; to ask not what a man is now but 

what he has always or usually been. It bids us remember benefits rather than injuries, and benefits received rather 

than benefits conferred; to be patient when we are wronged; to settle a dispute by negotiation and not by force; to 

prefer arbitration to litigation, for an arbiter goes by the equity of a case, a judge by the strict law, and arbitration 

was invented with the express purpose of securing full power for equity.” Aristotle, Rhetoric, 1374 b, transl. W. 

Rhys Roberts 

 

 

On 11 October 1913, at about 9 p.m., a carriage took Alma Mahler to a hospital in one of the 

suburbs of Vienna. Oskar Kokoschka begged her to keep the fruit of their fierce love. As it 

had been conceived under the bust of her recently deceased mythical husband, Alma 

persevered in her decision.1 She could not keep this baby, which had been conceived in a 

moment of ecstasy. She knew that a lot of girls and women underwent a treatment with 

needles or drank poison to cause expulsion of the foetus, even though they risked severe 

punishment in case of survival.2 But she had taken precautions. A few years earlier, during a 

Meistersinger concert conducted by her husband, she had been sitting next to a young man, 

Ludwig Adler, who had been staring at her passionately. It had seemed indecent to show 

intentions to start a closer relationship3 in the presence of the audience, but she kept on 

following his career4. He became a medical doctor specialised in obstetrics and an assistant 

to the famous Professor Friedrich Schauta, in whose hospital tumour removal via the vagina 

was fine-tuned. The treatment was safe and left no traces. Oskar left her at 11 pm, holding 

the bloody foetus wrapped in sheets in his arms. It was the only baby he would ever father. 

                                                      
1 K.Maes, De falende held in het oeuvre van Oskar Kokoschka (1886-1980).Creatie en existentiële dynamiek van 

een individuele mythologie. Masterpaper University Ghent, p.45. An excellent visual introduction to the work of 

Kokoschka is the virtual interview of Kokoschka by Bregje van der Laar: 

http://www.arttube.nl/nl/video/Boijmans/Kokoschka/interviewNLD  
2 About the way abortion was executed in Vienna about 1914, see Carmen Furchheim, Die Darstellung der 

österreichischen Frau der Zwischenkrieg anhand der Zeitschriften ‘Die Unzufriedene’ und ‘Häuslicher Ratgeber 

für Österreichs Frauen-Familienzeitung für Hauswirtschaft, Mode, Handarbeiten und Unterhaltung’, 

Diplomarbeit Universität Wien 2009, 158p. ,p.84-104 ;  http://othes.univie.ac.at/7095/   
3 J.Simon, Early diaries of the future Alma Mahler Gropius Werfel reveal a temptress in training 

http://www.nytimes.com/books/99/03/28/reviews/990328.28simont.html  
4 About Ludwig Adler: http://ub.meduniwien.ac.at/blog/?p=590 and 

http://ub.meduniwien.ac.at/edocmed/?f_ID_dokument=259&_file=1 ; about Prof.Friedrich Schauta and his 

hospital : http://en.wikipedia.org/wiki/Friedrich_Schauta and 

http://www.meduniwien.ac.at/homepage/news-und-

topstories/?tx_ttnews%5Btt_news%5D=276&cHash=4602705b83  ; about removing tumors via the 

vagina : http://de.wikipedia.org/wiki/Schauta-Stoeckel-Operation   
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His grief was immense. He was furious at the thought that these violent feelings may have 

an impact on his creative work for the coming years. He was most grateful to the 

practitioner who had saved the life of his muse. In his workshop there was an unfinished 

portrait of the ‘Reading Gentleman’; only a rough outline of the face had been drawn at that 

time5. With rough brush strokes, he opted for a white face, the colour he had used three 

years earlier for the poster announcing his play ‘Mörder, Hoffnung der Frauen’ to depict the 

essence of death.  

On a blue background, we see the face of Charon the ferryman, whom he paid for passage 

across the river Styx with this portrait. His version of Patinir’s masterpiece.6 He also decided 

to rewrite the Orpheus tragedy with Alma as a heartless seductress in the role of Eurydice. 

Despite all this, and to his own disgrace, he remained devoted to her, to the feline who 

devoured him like a naive rabbit. 

The portrait of the ‘Lesender Herr’ was sent to Ludwig Adler. Shortly afterwards it started its 

slow pilgrimage to Ghent.  

 

From Dresden to Ghent and back again ? 
An explanation of what the advice of 8 June 2011 is about 

 

The Museum of Fine Arts (MSK) in Ghent has been the fortunate owner of the portrait since 

1987. However, is the museum the lawful owner? 

This question is raised on the occasion of a request for restitution of this work of art from 

the grandchildren of Victor von Klemperer, a Jew and former director of the Dresdner Bank 

who bought the work at Kunsthandlung Kuehl in Dresden in 1932. He handed over the work 

to Mr Herbert E. Kurz, a textile manufacturer and art collector at Chemnitz, under unknown 

circumstances in late 1937 or early 1938. 

Faced with this question, the City of Ghent, which runs the MSK, decided to appoint an 

advisory and independent ad-hoc committee (AHC) to determine whether this should be 

investigated, taking into account the specificities of positive law as well as other specificities 

concerning ‘stolen art’. In particular, the city of Ghent ordered the AHC to check whether the 

request met the principles of the Washington Conference of 1998. Belgium subscribed to 

these principles and concretised this commitment through the establishment of a 

                                                      
5 About the different portraits by Kokoschka, see Else Lowitzer – Hönig, Die frühen Porträts von Oskar 

Kokoschka, Diplomarbeit, Universität Wien, 2008, 131 p. http://othes.univie.ac.at/2300/  
6 About the psycho-dramatic character of Kokoschka’s early portraits in which colours and design were to be 

interpreted as meaningful elements, see Rosa Berland, The Early Portraits of Oskar Kokoschka: A Narrative of 

Inner Life  http://www.imageandnarrative.be/inarchive/thinking_pictures/berland.htm ; for an extensive 

iconography and comments, see Oskar Kokoschka, Men and animal, Exhibition catalogue Museum Boijmans 

Van Beuningen, 2013, 216 p. 
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Restitution Committee under the presidency of Mr Lucien Buysse, Honorary Field Marshal of 

King Albert II. Taking into account the principles formulated in the aforementioned 

conference, this committee investigated requests for restitution during two terms of office 

(1997-2000 and 2001-2007). The committee was nevertheless abolished in 2007, so the 

request from the heirs of Victor von Klemperer to the city of Ghent could not be examined7. 

The AHC consisted of 8 members : lawyers, historians and art historians, including the 

honoured Johan Erauw, to which this study is dedicated. The president of the committee 

was the aforementioned Mr Lucien Buysse. Mr Erauw is an expert in various legal areas such 

as International Private Law, Intellectual Property and Arbitration. The advice issued on 8 

June 2011 is mainly based on his knowledge and experience in these fields. 

In a very comprehensive internet article8, the author summarises the advice and its 

conclusions as follows: 

Following the advice of the committee, the city of Ghent has decided there is no reason for 

restitution of the painting. Victor von Klemperer was a prosperous banker and art collector in 

Dresden in the 1930s. His heirs claim he was prosecuted by the national socialist government 

and forced to sell the painting in late 1937 or early 1938. The request for restitution of the 

painting is based on the rules of the ‘Allied Councils’ in the western occupation zones in post-

war Germany and on the Washington Principles on Nazi-Confiscated Art of 1998. These 

principles were also subscribed to by Belgium and confirmed in the Terezin Declaration. 

According to these principles, a just and fair solution should be pursued, taking into account 

the specific facts and circumstances. 

In line with international practices, the city council decided to establish an independent 

committee to investigate the historical facts and legal aspects in depth. This committee was 

presided by Mr Lucien Buysse, former president of the Committee for indemnification of the 

Jewish Community in Belgium. Historical investigation shows that Victor von Klemperer was a 

victim of national socialism in Germany. In 1934, he was obliged to retire from work at the 

Dresdner Bank. In 1938, the Victor von Klemperer family decided to migrate to Rhodesia 

under pressure of the increasingly anti-Semite climate. The question remains whether the 

Oskar Kokoschka painting was sold under pressure. 

Halfway 1937, one and a half year before ‘Reichskristallnacht’, Victor Von Klemperer already 

wanted to sell the painting on the occasion of an overall exhibition of Kokoschka in Vienna.  

In 1996 one of his sons said that the main reason was that his wife, Sophie von Klemperer, 

did not like the painting at all. In the same time period, the von Klemperer family shipped a 

                                                      
7 See http://www.combuysse.fgov.be 

 
8  Summary by Guido VP in Dutch: 

http://www.belg.be/8061/opmerkelijk/gent-geeft-schilderij-van-oskar-kokoschka-niet-terug/ 



6 

 

second Kokoschka painting (a view of the Thames in London) to Switzerland; this painting 

remained in the possession of the family until 1986. 

The buyer was a private collector who was not involved in national socialist art theft and had 

been collecting German expressionist art since 1933. In addition, the von Klemperer family 

never reported a possible theft or unjust stealing of the Kokoschka painting even though they 

had several possibilities to do so (under the rules of the Allied Councils, the West German 

Restitution and Indemnification Laws and the ‘Sondervermögensgesetzgebung’ upon the 

reunification of East and West Germany). The von Klemperer family never requested a return 

or a compensation for the painting before 2009. This contrasts sharply with the repeated 

requests submitted after 1945 for the restitution of their porcelain collection as well as the 

incunabulum and first-prints collections which were stolen by national socialist services after 

‘Reichskristallnacht’.  

The committee states that the Ghent museum acted with the utmost care and respect for the 

internationally accepted museum deontology. It concludes that the ownership by the city of 

Ghent is undisputable both from the point of view of International Private Law, put down in 

the law of 16 July 2004, and from the point of view of the post-war allied and West German 

restitution and recovery laws, which set fixed time periods for submitting requests. 

Moreover, Victor von Klemperer had very personal reasons for selling the painting. He 

personally looked for and found a buyer. 

The committee puts forward it is unlikely that Victor von Klemperer sold the painting out of 

lack of money as he received a pension and had alternative sources of income until the end of 

1938. Even if he already intended to leave Germany at that time, he would only do so after a 

prospective trip to Rhodesia in early 1938. The reason why he did not return from this trip is 

related to the consequences of ‘Reichskristallnacht’ in November 1938, which sparked an 

outburst of anti-Semitic persecution in Nazi Germany.  

Consequently, the advice of the committee is very clear. The city of Ghent has no obligations 

to return the painting or to offer any partial compensation. As a result, the city council of 

mayor and aldermen decided in its meeting of 16 June 2011 that there is no reason to 

examine the request filed by the lawyer of the Victor von Klemperer heirs to return the 

painting ‘Portrait of Ludwig Adler’ by Oskar Kokoschka. 

For the complete report of the committee please consult the website www.gent.be’ 9 

                                                      
9 The english version is more easily available on http://www.lootedart.com/web_images/news/rapportEng.pdf; 

the website of Johan Erauw http://www.erauw-law.be/publications/articles/articles1115.htm mentions also 

where to find his summary of the case : ‘“The City of Ghent on 16 June 2011 declined the request for 

restitution of a Kokoschka-painting presently in the Ghent Museum of Fine Arts and sold late 1937-early 1938 

by a German Jewish family from Dresden”, Tijdschrift@ipr.be 2011, Nr 2, p. 140 – 143  ( 

http://www.ipr.be/tijdschrift/tijdschrift39.pdf ) which refers to the full text of the advice on 

http://www.ipr.be/data/kokoschka_rapport_Eng.pdf  
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LOOTED ART AND THE WASHINGTON CONFERENCE OF 1998  

The reason why positive law does not necessarily offer a solution 

Before discussing the assumptions used by the AHC to come to conclusions, we should first 

define the concept of ‘Looted art’ and clarify how it is approached in case of legal disputes 

by means of the principles of the aforesaid conference. 

Looted art can be defined as cultural heritage that is taken away in an illegal way in war 

circumstances (in violation of article 56 of the Hague Peace Conference)10. It can also be 

called ‘Art theft’ from a technical point of view. Led by Nazi theorist Alfred Rosenberg, the 

Einsatzstab Reichsleiter Rosenberg was a special organisation created during the German 

occupation to plunder the libraries of Jews and free masons and to move all materials to an 

‘Institut zur Erforschung der Judenfrage’ so as to study the Jewish question. However, the 

hunt for works of art owned by Jews already started during the years preceding the Second 

World War and evolved from subtle in the beginning to outright brutal later on. They were 

asked or urged to sell their works of art. A lot of them came into possession of private 

buyers and collectors or in German museums; others ended up in the rooms of Nazi rulers. 

Very often they were obtained at market value, but even more frequently they were traded 

beneath the actual value. Over the course of the years, the amounts Jewish sellers could 

have received were confiscated together with the rest of their property as ‘fleeing tax’ when 

they left the country. 

In view of the distressing circumstances under which these possessions were stolen, in 1998 

a conference was called in Washington to lay down ethical rules for restitution requests 

(confirmed by the Terezin Declaration on 30 June 2009). The conference states that a 

voluntary return or compensation must be adressed in cases of confiscation. The conclusions 

of the conference, which were endorsed by a number of countries, including Belgium, do not 

impose binding rules but provide recommendations to the participating countries, such as 

making an in-depth analysis of the facts and refraining from applying the rules on acquisitive 

prescription in case of good faith or of classical means of evidence about title of ownership. 

In particular, the Washington committee advises the use of mechanisms to promote 

amicable settlements or at least alternative settlements of disputes, especially in the case of 

public museums11. 

                                                                                                                                                                      
 
10 A nice illustrated work on this : Melissa Müller, Monika Tatzkow, Thomas Blubacher, Gunar Schnabel a.o. 

Verlorene Bilder, Verlorene Leben, Jüdische Sammler und was aus ihren Kunstwerken wurde, Elisabeth 

Sandmann Verlag, München 2009, 249p. 
11 See the numerous references in the Advice of the AHC which can be completed by the following studies 

• Jessica Mullery, Fulfilling the Washington principles : a proposal for arbitration panels to resolve 

Holocaust-era art claims, Cardozo Journal of conflict resolution (2010) 11 : 643-674 

http://cardozojcr.com/vol11no2/643-674.pdf 

• Jennifer Anglim Kreder, Fighting Corruption of the Historical Record : Nazi-Looted Art Litigation, Kansas 

Law Review (2012) 61:75-137, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2042116  
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The AHC explains that the principles of Washington were confirmed by the ‘Terezin 

Declaration’ on June 30, 2009. They point out that this declaration does not extend the 

existing principles, but only contains additional explanations, such as the indication in the 

third principle that the principles also apply to sales under pressure if this pressure 

generates in concreto the execution of a sale. As such, the AHC only lifts a corner of the veil 

on the exact meaning of ‘confiscated by the Nazis’ under the Washington Conference. 

The AHC wants to embrace the principles of the Washington Conference, but only after a 

detailed and nuanced analysis of positive law aspects as requested by the City of Ghent. It 

conducts this analysis by applying several conflict of law rules (connecting factors) allowed 

under Belgian International Private Law, the most recent codification of which was to a large 

extent done by fellow lawyer Johan Erauw, even taking into account German law and 

jurisdiction. As was expected, a first reading of positive law led to the inexorable conclusion 

that the city of Ghent acquired the work of art in a legal way when taking into account the 

need to ensure legal certainty over time, particularly by application of rules of law on 

evidence and on time limitation. 

However, this is exactly the approach which was condemned during the Washington 

Conference.12 The principles of Washington call for a correction of the normal ‘severity’ of 

                                                                                                                                                                      
• Elisabeth Varner, Arbitrating cultural property disputes, Cardozo Journal of conflict resolution (2012) 

13:477-526  http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2133623  

• Andrew Adler, Expanding the scope of Museums’ Ethical Obligations With Respect to Nazi-Looted Art: 

Incorporating Restitution Claims Based on Private Sales Made as a direct Result of Persecution, 

International Journal of Cultural Property (2007) 14:57-84 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=995642  

• Anne Laure Bandle and Sarah Theurich, Alternative Dispute Resolution and Art-Law – A New Research 

Project of the Geneva Art-Law Centre, Journal of International Commercial Law and Technology (2011) 

6:28-41 http://www.jiclt.com/index.php/jiclt/article/view/124   

• Charles A.Goldstein, Holocaust-Looted Art Restitution: Experience Since the Washington Conference 

(1998), An Overview http://www.commartrecovery.org/sites/default/files/8390798_1.pdf  

• Katharine N.Skinner, Restituting Nazi-Looted Art : Domestic, Legislative, and Binding Intervention to 

Balance the Interests of Victims and Museums; Vanderbilt Journal of Entertainment and Technology 

Law (2013) 15:673-712  http://www.jetlaw.org/journal-archives/volume-15/volume-15-issue-

3/skinner-restituting-nazi-looted-art     

• Marie Cornu and Marc-André Renold, New Developments in the Restitution of Cultural Propery: 

Alternative Means of Dispute Resolution, International Journal of Cultural Property (2010) 17: 1-31 

http://www.art-law.org/centre/publications/jdiCornu-Renold-en.pdf  

• Alison Stewart, Easier said than Done – Returning stolen art to its Owners 

http://digitalcommons.unl.edu/cgi/viewcontent.cgi?article=1010&context=artfacpub  

• The ‘Literaturliste zur NS-Raubkunst’ and the ‘Literaturliste zur Provenienzforschung im Bereich der 

NS-Raubkunst’ of the Swiss ‘Eidgenössischer Departement des Innern (EDI, Bundesamt für Kultur) und 

der Eidgenössischer Departement für auswärtige Angelegenheiten (EDA, Politische Direktion)’ 

• And last but not least the most recent publication ‘Fair and just solutions ?’ edited by Evelien 

Campfens, Eleven, 2015  

http://www.restitutiecommissie.nl/sites/default/files/Fair_and_Just_Solutions-web-compressed.pdf  

 

 
12 A most useful site that gives an overview of the texts concerned is the one about the Conference of Terezin 

http://www.holocausteraassets.eu 
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positive law on the basis of fairness, taking into account the ‘abnormal’ circumstances in the 

turbulent Nazi period. These circumstances demand a specific legal treatment called 

‘fairness’ so as not to provoke people’s sense of justice. Consequently, after consulting 

positive law, the AHC expanded its investigation to include the ethical provisions of the 

Conference with regard to the treatment of looted art. 

The Washington Conference states that these provisions apply in each of the signatory 

countries within the scope of the local applicable law. Taking into account this provision of 

the Washington Declaration, the AHC would go back in time to find out whether this was a 

case of ‘confiscation’ by a government service or whether the sale by the Jewish owner (in 

this case by Klemperer to Herbert Kurz) was manifestly illegal or made under pressure. The 

AHC declares that only then it could consider the moral question of restitution. Moreover 

the AHC adds to this interpretation one important element which it presumably infers from 

its understanding of Belgian law practice: even if the transaction was illegal and could be 

cancelled on account of pressure, extinctive prescription could be applied, in which case the 

Jewish owner still lost his property if he did not protest or act to protect his rights. In 

addition, if he did not report an illegal violation of his rights, he would not only suffer from 

extinctive prescription of his civil right of ownership but also lose every moral right to 

restitution. The AHC does not mention any references to support this point of view.  

The AHC presumably wants to prevent fairness considerations from resulting in arbitrariness. 

The question is however whether the AHC has correctly drawn the line between fairness and 

arbitrariness, namely in line with the principles agreed upon in the Washington Conference. 

As a matter of fact, the AHC, invoking fairness, limits the time period during which the 

principles of the Washington Conference can be invoked, referring therefor to a general rule 

in positive law that there has to exist time limitation on the possibility of raising a restitution 

claim. In short, AHC accepts a certain level of fairness, but not too much, as that would be 

unfair.  

 

Investigate the matter on its merits :  who has to do what ?  

An explanation of the method of operation of the AHC 

The AHC is obliged to conduct a meticulous analysis of the facts and to examine whether the 

fairness rule is triggered. The AHC repeatedly puts forward that the claimants have to deliver 

proof of these facts. However, does the fairness as aimed at in the Washington Conference 

not require fair proceedings with regard to the collection of proof and the allocation of the 

burden of proof? The traditional rules on the allocation of the burden of proof will certainly 

have to be adjusted in order to be accepted as fair.13 Whereas the judge is not allowed to 

                                                                                                                                                                      
 
13 About this topic, see Was sind faire und gerechte Verfahren bei Konflikten um Raubkunst ?  in ‘Kunst-

Transfers’, ed. Stefan Koldehoff, Gilbert Lupfer und Martin Roth, Dresden, 2009, m.b.p.75-83 
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use his own knowledge of facts in his judgement, the principles of the Washington 

Conference explicitly aim at an extensive collection of facts by the assessor, a fortiori in case 

of a Committee of experts. Assumptions will be confirmed on the basis of the collected and 

established facts. The question nevertheless is how the AHC handled this problem. On 

several occasions the AHC has pointed out the absence of provision of materials or answers 

by the claimants in a rather blaming way. It has questioned third parties on its own initiative 

so as to find out the real facts. It provides a detailed description of the results of its historical 

and art historical research. The facts thus collected enable the AHC to make assumptions 

and to draw conclusions. In a nutshell, the following elements support the conclusions of the 

AHC: the sale took place without pressure, at the normal market price and by a party above 

reproach (i.e. not appointed by the Nazi government); it took place because Klemperer’s 

wife did not like the painting rather than out of financial need as Victor von Klemperer 

received a rather substantial pension and furthermore held various paid board mandates. 

The AHC furthermore states that a possible invalid sale would have been barred by limitation 

as the as the von Klemperer family did not take action in due time. The AHC underpins its 

advice with an analysis of the period from the purchase (1932) to the transfer (1938) of the 

work of art. Information mentioned with regard to the years preceding the sale is limited to 

information considered significant by the AHC with regard to the acquisition and fortunes of 

Victor von Klemperer’s wider art collection (more in particular the Meissen Porcelain).14 On 

several occasions the AHC states its views on supposed relations between the main actors to 

support its interpretation of the facts as well as its argument. 

 

Questions and doubts 

Questions about the approach adopted by the AHC 

The limited scope and nature of this contribution, namely to honour Johan Erauw, who 

contributed greatly to the legal depth of this advice, prevents us from going into certain 

questions, such as whether the City of Ghent should have entrusted the same AHC with the 

two different approaches (‘positive law’ and ‘fairness’), as this could have led to a ‘mélange 

de genres’. Perhaps the AHC could have invoked its independence to refuse to examine the 

positive law aspects in accordance with the spirit of the Conference.  

If the City of Ghent believes it has to adhere to the principles of the Washington Conference 

for moral reasons, what is the good of applying positive law? Moreover, the Conference 

precisely promotes the use of fairness principles as positive law usually results in an 

undesired solution which is deemed socially unacceptable by the signatories of the 

Conference. The assignment was worded in such a manner that the Committee was forced 

                                                      
14 For an interesting comprehensive but not exhausting overview of the literature concerned, see 

http://www.lostart.de/Content/051_ProvenienzRaubkunst/DE/Sammler/K/Klemperer,%20Viktor%20(Victor),%

20Edler%20v.%20Klemenau.html?cms_lv2=5674&cms_lv3=8858 
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to analyse the positive law aspects, as the AHC would otherwise have been accused of not 

fulfilling its duty completely.  

Perhaps the AHC should have adopted a clear position concerning the exact meaning of 

‘pressure’ in the texts of the Washington Conference. Does it include the pressure resulting 

from the cascade of measures during the period preceding ‘Kristallnacht’ which seriously 

affected the life of all Jewish inhabitants in Germany and made it almost impossible? Or 

does it also refer to a situation where a work of art is sold to a person directly appointed by 

the Nazis or through an intermediary who enjoys the confidence of the Nazis?  

Perhaps the AHC could have reflected on the question who was to bear the burden of proof 

in line with the Conference principles. It could have tested its view against the Ekkart 

Committee’s.15 This Dutch counterpart of the Buysse Committee said the following in April 

2001: ‘The committee advises considering the sale of works of art by Jewish individuals in 

The Netherlands from 10 May 1940 as a forced sale until the opposite is proved. The same 

applies to sales by Jewish private individuals in Germany and Austria from 1933 and 1938 

respectively’.  

Perhaps the AHC should have checked whether the applicability of the ‘estoppel’ principle 

(the ‘forfeiture of right’) developed in Belgian jurisprudence wasn’t to be questioned, 

particularly in connection with the application of the principles of the Washington 

Conference concerning the time limitation and the burden of evidence. However, a more 

detailed discussion of these issues would take us too far within the context of this 

contribution. 

A quest for possibly relevant facts not disclosed by the AHC 

The importance of in-depth research 

It is important to know whether the AHC took into account all publicly known facts the facts 

it could collect. We should then determine whether the AHC when examining and taking into 

account these facts, could have reached another conclusion and if the advice could then 

have been different. 

The relevant dramatis personae include Oskar Kokoschka as well as Alma Mahler, his muse; 

Ludwig Adler, portrayed in his work; Gustav Klimt, Kokoschka’s first mentor; Gotthard Kuhl, 

his friend and painting teacher in Dresden; Hans Posse, director of the Painting Gallery in 

Dresden; Hildebrand Gurlitt, director of the König Albert Museum in Zwickau; Berlin gallery 

holders and editors Herwarth Walden and Paul Cassirer; editor Kurt Wolff; textile and flag 

manufacturer Herbert Kurz; ladies Reserl and Fifi; and, in the back-ground, the financial crisis 

that hit the Dresden Bank in particular and the increasing number of Nazi activists in 

Germany with crack troops in Dresden and Vienna. Let the show begin! 

                                                      
15  See the recommendations of the Ekkart Committee, April 2001 on the ‘Herkomst gezocht’ site at 

http://www.herkomstgezocht.nl/nl/rapportage/index.html 
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The portrayed 

The arrival of the painting in Dresden and the reasons for von Klemperer’s decision to sell it 

 

 

 

 

 

 

 

It is not known why Ludwig Adler decided to sell his portrait as painted by Kokoschka to the 

‘Kunsthandlung Kühl’ antique shop in 1931. Possible reasons cited by the AHC include the 

financial crisis in the late twenties, altered living conditions or artistic preference. 

We do know that Ludwig Adler was fired from the Medizinische Fakultät der Universität 

Wien (and probably from the Wilhelminen hospital right away) together with some fellow 

professors shortly after the Anschluss of Austria with Nazi Germany on 12 March 1938. He 

left the country shortly after and moved to the United States. That Vertriebung was without 

any doubt linked to his Jewish origins, but perhaps to his former opinions on imposed 

abortion as well. This was a hot topic at the time within the context of discussions on 

eugenics, and more in particular the procreation of mentally ill or disabled individuals. 

Prevention by isolation or sterilisation and abortion were the subject of heated discussions. 

In catholic Austria, a number of academics were more reserved about the eugenic technique 

of abortion than their protestant colleagues. On 14 July 1933 the Nazi regime introduces the 

Gesetz zur Verhütung erbkranken Nachwuchses.16 This law enables the regime to impose 

                                                      
16 The application of eugenic techniques was discussed and applied in other than German speaking countries. 

See https://www.facinghistory.org/for-educators/educator-resources/readings/under-cover-law for the 

translation of the German law and its reception in the US. We also refer to a comprehensive (also out of 

Romanian context for which its was written) documented study about the political reception of eugenism 

between the two world-wars and during World War II by Marius Turda, The End of Degeneration of a nation, to 

debates on Eugenic Sterilization in Interwar Romania, Medical History (2009) 53:77-104 

http://www.ncbi.nlm.nih.gov/pmc/articles/PMC2629178/  and to the study by Thomas Bryant, Sexological 

Deliberation and social Engineering : Albert Moll and the Sterilisation Debate in Late Imperial and Weimar 

Germany, Medical History (2012)-56(2): 237-254 http://www.ncbi.nlm.nih.gov/pmc/articles/PMC3381532/ . 

The problem remains very actual as is proved by the birth policy in China, the recent issues on sterilization of 

Roma people in the Tsech Republic and the questions about Eugenism and the welfare state in Scandinavian 

countries. Turda refers to the overview edition by Gunnar Broberg and Nils Roil-Hanssen, etc. Eugenics and the 

welfare state: sterilization policy in Denmark, Sweden, Norway and Finland, East Lansing, 2005. 

Ludwig Adler 
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abortion to fight hereditary illnesses. Being Jewish is interpreted as a hereditary defect soon 

after. The Anschluss resulted in a very sad breakthrough in Austria in this field. 

The blazing discussions amongst psychiatrists and gynaecologists around 1930 may have 

generated a kind of moral conflict with Ludwig Adler at the sight of his portrait made by 

Alma Mahler’s lover and may have convinced him to get rid of the portrait. Another possible 

hypothesis is that the premonitory demonic vision Kokoschka expressed in Schloss 

Wilhelminenberg mit Blick auf Wien, a painting ordered by the city of Vienna, was the final 

straw to get rid off a portrait painted by Kokoschka, who became an artistic enemy n°1. 

Ludwig Adler decided to sell the painting in Dresden. The AHC mentions that the claimants 

gave no information at all about this transaction. Why was the work sold to the Kühl antique 

shop  in Dresden and not in Vienna ? Perhaps Adler did not think it opportune to sell it in 

Vienna in order to avoid rumours about him leaving the city or connected one way or 

another with that devilish artist. 

Even then, his choice may be inspired by the prospects of a better price in Dresden, as the 

city was the home base of Kokoschka between 1916 and 1923. Kokoschka was very 

respected in art expert circles, in part because he had been the main artist in the German 

pavilion at the Venice biennale thanks to curator Hans Posse, the then director of the 

Gemäldegalerie in Dresden, but also because of the retrospective exhibition of his work held 

in Dresden in 1925.17 

Why did Adler opt for the Kühl Gallery ? There may be good reasons for that as well. 

Kokoschka initially worked in Vienna, where he was discovered by Gustav Klimt. Klimt 

offered Kokoschka a prominent place in the art show he organised in Vienna in 1908 and 

1909. This was Kokoschka’s first breakthrough. Klimt had developed a good relationship with 

the Dresden artist Gotthard Kühl, professor at the Dresden Academy of Fine Arts. In his 

search for new forms of expression, Klimt started a new periodical called Ver Sacrum, which 

would herald the start of the Secession movement in 1899, and involved  Gotthard Kühl in 

this process.18 

Kühl’s most famous work is Augustusbrücke im Winter. Kühl died on 15 January 1915, 

resulting in the vacation of his seat at the Dresden Academy. This certainly did not go 

unnoticed to a multi-talented artist like Kokoschka, who had progressive ideas about art 

teaching himself. 

 

                                                      
17 For a short introduction to Hans Posse and while waiting for the publication of the contributions to the 

Tagung, organized in Dresden on 5 and 6 December 2013 

(http://www.lootedart.com/web_images/pdf2013/Forschung_zu_Hans_Posse_-_Tagungsprogramm.pdf), see 

Birgitt Schwarz, Hitlers Sonderbeauftragte Hans Posse,Dresdner Heft 77 p.77-85 

 
18 See the first edition of 1898 of Ver Sacrum, the ‘official’ organ of the Viennese Secession, p.28 for the list of 

‘Corresponding members’, accessible as interactive download on the website of the Belvedere in Vienna. 
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As people now buy Tuymans in Antwerp, people bought Kokoschka in 

Dresden at the time 

An explanation of the reason why three thematically completely different paintings by Kokoschka (a view on the emblematic 

Augustusbrücke, a London landscape and a portrait) caught the attention of the von Klemperers, despite the fact that they 

were no great fans of modern art, and how they came into their possession. 

On 18 August 1919, Kokoschka was appointed lecturer at the Dresden Academy of Fine Arts 

after serious lobby work by Kurt Wolff, who had published a luxury edition of Die Chinesische 

Mauer by the renowned author Karl Kraus with remarkable illustrations by Kokoschka.19 

Kokoschka lectured at the Dresden Academy of Fine Arts until 1923. Before returning to 

Vienna in October 1923, probably because of the passing away of his father, he paints his 

own Ausgustusbrücke with the backlit black figure of a woman with her back turned to us.  

Goodbye to a beloved ‘Reserl’ ? Kokoschka only sporadically felt like going back to Dresden. 

Perhaps because it would be too painful to meet his beloved again ? 

 

 

 

 

 

 

 

 

Another view of the famous Dresden bridge, Kokoschka’s Augustusbrücke mit Dampfboot 

was bought by Victor von Klemperer at the Arnold Gallery after the aforementioned 

retrospective exhibition of the painter in 1925. 

From then on, Victor von Klemperer, whose father Gustav was the owner of the most 

impressive collection of Meissner Porcelain ever, got really interested in Kokoschka’s 

expressionism. 

Perhaps this is related to the fact that in 1922 the Meissen porcelain factory asked 

Kokoschka to create an art plaque (a ceramic work of art) for that year. This resulted in two 

                                                      
19 For more details about the collaboration between the three of them http://www.uni-

leipzig.de/~buchwiss/kurtwolff/?page_id=163   and for Kokoschka’s part Katrien Maes, op.cit.p.52-54 

O.Kokoschka Augustusbrücke 
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porcelain portraits, recto-verso, called ‘Anima-Mania’ which represented Oskar (his Anima) 

and Alma (his Mania).  

 

 

 

 

 

 

 

The AHC does not examine wether this ‘plaquette’ was part of father von Klemperer’s 

collection of Meissener Porzellan.  

In 1926, von Klemperer bought a second wonderful work called  ‘London, Richmond 

Terrace’, which was part of the inheritance of the Berlin gallery holder and editor Paul 

Cassirer. The AHC mentions that Kokoschka was befriended with the von Klemperers and 

regularly visited them at their home. The AHC does not put forward that this could be a good 

reason for a second acquisition.  

Presumably Kokoschka personally informed the von Klemperers that that painting was for 

sale. The transaction must have been of very special importance to him. As Kokoschka had 

been under contract with gallery holder Herwarth Walden since the launch of the Der Sturm 

periodical, he started looking for better contractual terms and conditions. He ended up with 

Paul Cassirer,  who offered him a comfortable exclusive monthly income in September 1916 

without production quota but with strict quality requirements. Cassirer committed suicide in 

January 1926. To Kokoschka, the death of his admiring boss was a nightmare as he did not 

want to go back to his past life as a down-and-outer. It was up to him to prove that 

connoisseurs and important clients continued to be interested in his work. Kokoschka may 

have advised von Klemperer to purchase this exceptional work from the partners of the 

deceased Paul Cassirer so that the contract he had concluded with him under very good 

conditions could be continued by Cassirer’s partners in a useful way. 

 

 

 

 

O.Kokoschka 

Anima-Mania 
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Can a portrait by Kokoschka be missed in any collection ? 

An explanation of the reasons why von Klemperer bought a difficult but remarkable expressionist portrait such as ‘Der 

lesender Herr’. 

 

It is beyond doubt that Hans Posse, who is discussed in more detail later, advised von 

Klemperer to monitor this artist. Not only Hans Posse, but also Hildebrand Gurlitt, another 

important connoisseur of modernism, would have told von Klemperer a lot of positive things 

about the value of that prodigy.  

Gurlitt, at that time director of the King Albert museum in Zwickau, which is at a very short 

distance from Dresden and Chemnitz, organised there in 1927 a huge overview exhibition 

called Meissener Porzellan aus Alter und Neuer Zeit. Gurlitt certainly availed himself of using 

the von Klemperer’s collection and of the opportunity to exhibit contemporary expressionist 

sculptures to the public. It is known that he would have liked to focus on sculptures of Ernst 

Barlach, but that being impossible, he showed work by August Gaul. Kokoschka’s ‘Anim-

Mania’ will have shone amidst the collection of von Klemperer’s late father. And what did 

the curator and the most important owner of Meissner collectables, Victor von Klemperer, 

then director of the Dresden Office of the Dresdner Bank, discuss at the opening of the 

exhibition? They talked about politics, economy and art. Undoubtedly, Kokoschka will have 

been mentioned as an important landscape painter but even more as an exceptionally skilled 

portraitist. 

Von Klemperer did not own a portrait by Kokoschka at that time, so it is perfectly possible 

that von Klemperer avails himself of the opportunity to buy a portrait by Kokoschka, who at 

that time did not work in Dresden anymore, from the antique shop of Kühl where von 

Klemperer used to buy some of his beloved incunables (i.e.fifteenth centuries first prints). All 

the more because the Dresdner Bank, where he held a prominent function, was, as we will 

see, embarking on a bright new future with him still on board.  

His collection was not complete without a portrait, however repulsive it might be to a classic 

art loving family. After all, he was the treasurer of the Dresdner Museumverein, which, like 

the Dresdner Patronatsverein, was responsible for the acquisition of works of art which were 

advised by Hans Posse, director of the Dresdner Gemäldegalerie and an important admirer 

of Kokoschka, at least until the mid-1920s. As a result, he was more or less obliged to acquire 

at least some of the tipped works of art. 

The relationships between Victor von Klemperer, Hans Posse, Oskar Kokoschka and ..Reserl  

require some clarification, in part to determine whether Fifi, Frau von Klemperer, detested 

the portrait of Ludwig Adler right after the transaction and had it taken away from the wall 

merely for reasons of taste or rather for other, rather social, reasons.  
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In addition, although the AHC creates the impression that the sale of the portrait was 

encouraged by Fifi, the portrait was kept elsewhere in the von Klemperer house for more 

than six years after it had been removed from the wall of the sitting room. This seems to 

prove that the wish to keep it in the family collection was stronger than the desire to get rid 

of it. 

 

 

Did Kokoschka leave Dresden in 1923 because of a hidden tragedy? 

An explanation of the reasons why the portrait was removed from the wall but kept safe as family possession 

 

In the course of the play, we must allow a number of additional dramatis personae to 

animate the story. Besides Hans Posse and the secretive Reserl, they include Walter Gropius, 

the founder of the Bauhaus movement; Fritz Neuburger, a Dresdner doctor; Hermine Moos, 

a doll maker; and a gang of food-and-drink friends of Kokoschka. The setting of the events is 

subsequently the Dr Teuscher sanatorium in the Weissen Hirsch district in Dresden and the 

Green Pavilion, inhabited by Hans Posse. The musical setting is designed by Ernst Krenek. Let 

us open the curtains for the play within the play. 

 

 

 

 

 

 

 

 

In May 1914, Alma Mahler terminated an early pregnancy for a second time. She 

furthermore started a permanent relationship with Walter Gropius and they got married on 

18 August 1915. The desperate Kokoschka enlisted in the 15th imperial regiment on 

horseback as a dragoon and went to war as a kind of self- sacrifice, but not before finishing 

his premonitory self-portrait Der Irrende Ritter, which reflects his psychological and physical 

suffering20. On 29 August 1915 he was severely wounded in a Russian trap and left behind 

                                                      
20 About this period, see Katrien Maes, op.cit.p.65-94 

Hans Posse 
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for dead with a severe head wound and a bayonet stab in the lung. Fully recovered, he 

returned to battle in 1916. He got a nervous breakdown after an accident while blowing up a 

bridge at the Italian frontline in Isonzo. In Vienna he met Dr Fritz Neuberger, who worked in 

the Dr Teucher Sanatorium in Dresden. He specialised in natural healing therapies for e.g. 

nervous patients.21 Dr Neuberger provided Kokoschka with an intake document. Dr 

Neuberger had a keen eye for artists of all kinds and arranged a meeting of ‘Die Freunde’, 

immortalised in one of Kokoschka’s paintings. Kokoschka wrote there his play ‘Hiob’, of 

which the première caused quite a scandal. The fact that Victor von Klemperer had also 

served as an officer in the Emperor’s army and had been wounded in Russia as well as in 

Italy, and that Kokoschka proactively served in the same army and made himself useful at 

the same locations , undoubtedly contributed to a kind of sympathy between brothers in 

arms when the men first met. (The AHC mentions that Kokoschka frequented the von 

Klemperer’s home). This must have facilitated the interaction, even though Kokoschka’s art 

was miles away from the everyday world of the von Klemperers.  Kokoschka mentally bade 

Alma Mahler farewell at the time of his appointment in Dresden as a lecturer. He finished his 

play ‘ Orpheus and Eurydice’, which would be used as libretto for the opera with the same 

name that was composed by the Austrian composer Ernst Krenek, who had initially been 

married to Anna Mahler, Gustav Mahler’s daughter, and was performed at Kassel in 1926.22 

In Kokoschka’s version of the play, which he illustrated for publication, Eurydice strangles 

Orpheus to death. However, the illustrations constitute the counterpoint of the story. 

In the meantime, Kokoschka had moved in with Hans Posse, who had put a pretty Hausdame 

at his disposal. A romantic love affair developed between Kokoschka and the lovely lady 

which he called ‘Reserl’. This relationship became kind of erotic when Kokoschka had an 

artefact made by Hermine Moos: a life-sized doll that showed all attributes of Alma Mahler 

and was literally manipulated by Reserl23. Kokoschka had met Hermine Moos in München at 

one of her doll exhibitions. Kokoschka hoped that Hermine Moos would provide him with 

some lust object that would resemble Alma Mahler in terms of appearance and texture. 

Hermine Moos did not abide by his wishes and used a kind of feather structure for the skin 

of the doll, which might have been a reference to Leda and the swan. In this way, Moos 

counters Kokoschka’s Pygmalion ambitions, which may be perceived as humiliating to 

women. 

 

                                                      
21 See the most interesting study about on the one hand natural healing methods and on the other hands 

artists treated in World War I by Albrecht Scholz, Ärzte und Patienten in Dresdner Naturheilsanatorien, Medizin 

bibliotheek  information (2004)4:13-19 http://www.agmb.de/mbi/2004_1/scholz13-19.pdf 
22 See Jürg Stenzl, Oskar Kokoschka, Ernst Krenek und die Oper ‘Orpheus und Euridike’, 2005, Argus Ed., 156p. 
23 Roos, Bonnie, Oskar Kokoschka’s seks Toy : The Women and the Doll Who conceived the Artist, 

Modernism/modernity, (2005) 12: 291-309 

https://www.academia.edu/226070/Oskar_K.okoschkas_Sex_Toy_The_Women_and_the_Doll_Who_Conceive

d_the_Artist. Roos makes an in-depth analysis of the relationship  Kokoschka-Moos 
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The doll served as a ‘living’ model for many impressive drawings and paintings.24 Not in the 

least for his masterpiece ‘Frau in Blau’, which was selected by Hans Posse to be exhibited at 

the 13th biennale in Venice. 

 

 

 

 

 

 

 

 

 

 

In his 1863 painting ‘Olympia’, Manet shows us the provoking look of a nude prostitute. 

Kokoschka cited this masterpiece by imposing a similar pose on a doll in blue clothes with 

bare breasts. He continued the provocation depicted by Manet25by using a ‘sex doll’ at a 

time when artistic doll making was at its peak26 and when upcoming feminism denounced 

male passions. During this period, almost touching madness, he drew a portrait in green 

pencil that is dedicated to ‘Ihre Excellenz’ Hans Posse, the ruler of the Green Pavilion, in 

1921. In the same year he painted a coloured portrait of a girl, most probably Reserl, which 

is also dedicated to ‘Ihre Excellenz’, next to which, in a glow of happiness, he wrote down 

‘Vivo’, which means ‘I live’.27 In his autobiography Kokoschka explains how Reserl brought 

him back to life in that period by exchanging the doll for herself.28 On a wine-drenched night, 

the fetish Alma was beheaded (by accident?) and drenched in wine, which caused passers-by 

to call the police as they thought someone was being murdered at the Posse house. Posse 

                                                      
24 For some useful considerations on the use of the doll, see Katharina Ferus, Frauenbilder des Frühen 20. 

Jahrhunderts. Landschaftsverband Westfalen-Lippe, p.101-109 
25 Bonnie Roos, loc.cit., shows out that Kokoschka often quotes Manet in his works; e.g. Manet’s ‘Déjeuner sur 

l’herbe’ in his ‘self-portrait with doll’ 1920. 
26  Bonnie Roos, loc.cit.p.300 quotes Lotte Pritzel, Erna Muth, Relly Mallander and Hanna Höch 
27 See the supposed portrait of Reserl http://www.alma-mahler.at/engl/almas_life/reserl.html 
28 See the English version of Oskar Kokoschka’s My life, transl. David Britt. NY.Macmillan Publishing 1974, 

p.116-117 : ‘Moonlight shone through the cellar window and there, to my surprise, like Undine in the story, 

Russerl (i.e Reserl) emerged from the water. With a provocative casualness she said that she simply wanted to 

take my mind off thoughts of death. Though her duty was to act only as lady’s maid to my doll, the destined 

companion of my life, her sound common sense had told her that I would be lacking warmth in my bed.’ 

Hermine Moos, Puppet after Alma Mahler requested by Kokoschka 
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obviously tried to calm down the commotion, but in October Kokoschka would leave 

Dresden forever, except for some quick visits later on. 

Posse suddenly stopped paying attention to Kokoschka. How can this change be explained? 

Kokoschka’s correspondence mentions the presence of a lady of the house who is called ‘das 

Reserl (neutral) or else ‘die Hulda’ (a name he uses as a collective term for ‘feminine’ 

elements). In the published edition of his correspondence the civil name Reserl is changed 

into ‘Hulda Köpernick’ whereas the person meant is probably ‘Elise Käpernick’, who got 

married to Hans Posse shortly after. In his recently analysed writings, Posse states that he 

hid the pornographic portraits Kokoschka had drawn in Posse’s Guestbook from her. Recent 

research has indicated two possibilities : either Posse wanted to protect Elise as he knew 

about Kokoschka’s other dramatic love affairs, or a kind of envy developed between the two 

men from the moment Elise tended to prefer the sense of security Posse offered over 

Kokoschka’s more adventurous spirit. Kokoschka’s departure meant an escape from a 

difficult-to-disentangle triangle which was further complicated by the central position of 

Hans Posse in the promotion of contemporary art. 

What effect did the gossip about the events at the Posse-Käpernick house have on the man 

in the street in Dresden and on the honourable family von Klemperer when in 1930 Posse 

became curator of the Biennale in Venice for the second time but did not exhibit a single 

work by the flamboyant artist he earlier used to defend so strongly? Could the talk of the 

town about Elise Käpernick and Oskar Kokoschka be true ? Whenever Elise turned up at the 

hairdresser’s, the gossip stopped immediately. Elise became a member of the NSDAP in 

1930.29 Her husband submitted his membership application in 1933. The friendly relations 

between the von Klemperer and Posse families gradually flagged, in particular when Pose 

became Sonderbeauftragte of Adolf Hitler himself in 1938.  So it was very human that the 

artist Kokoschka was no longer mentioned within the von Klemperer family and that the 

memoirs of Victor von Klemperer do not speak a word about the relationship between both 

families and with Oskar Kokoschka. 

The curtain falls over this soap and the play moves on. 

 

 

 

 

 

                                                      
29 Bernard Maaz, Hans Posse und Wilhelm von Bode : kollegiale Freundschaft mit pragmatischen Aspekten, in 

Kunst-, Welt-,und Werkgeschichten. Die Korrespondenz zwischen Hans Posse und Wilhelm von Bode von 1904 

bis 1928, Böhlau, 2012, 254p., p.19, fn. 25.  
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The sale of the portrait in 1937/1938. Out of artistic preference or within 

the scope of a lack of money? 

An explanation of the reason why Jews were increasingly subject to discrimination, why finances were not so promising at 

first sight, why the von Klemperer family had to leave Nazi- Germany, and why the sale was enforced by the circumstances. 

At the end of the 1920s, the banking sector was hit hard by the financial crisis.30 The 

Dresdner bank had developed into one of the most important German banks and had moved 

its headquarters to Berlin. Around 1928 the average property ratio of the Berlin big banks 

had dropped to an average of 7.1%. Similar to what we experienced in Belgium banks in 

2008, long-term loans were financed by short-term deposits. Moreover, an important 

amount of them (40% for the Berlin big banks) was delivered by foreign depositors, which 

was also the basis of the events in the Iceland Bank sector in 2008. They include American, 

Dutch, British, Swiss and French depositors. The presence of several internationally 

composed controlling committees in Germany within the framework of the Dawes plan 

(organisation of the German indemnity payments as a consequence of the first world war), 

the German return to the gold standard and foreign exchange transactions, and especially 

the higher interest rates on the money market incited rich people to entrust German big 

banks with short term cash deposits. A number of political events made an end to this trust 

from 1929 onwards and resulted in speedy withdrawals. The top of the bill was the 

imminent failure of the Reparationskonferenz in Paris in the Spring of 1929. The stem was hit 

when numerous US money providers withdrew their assets in October after the ‘black 

Friday’ of US Stock Exchange. After the elections in September 1930, the NSDAP became the 

second party in the Reichstag and grew from 17 to 107 representatives. This brought about a 

new wave of commotion amongst investors.31 Once the first shocks had been absorbed, a 

couple of policy decisions strengthened the negative spiral. Foreign confidence was 

furthermore shocked by the announcement of a tax union between Germany and Austria, 

even though such rapprochement was forbidden by the Versailles Treaty. The 

Notverordnung zur Sicherung von Wirtschaft und Finanzen of 6 June 1931 was interpreted as 

a first step towards refusal to continue to pay indemnity to foreign countries. 

                                                      
30 A very conveniently arranged study describes thoroughly the measures taken in Germany e.g. in the 

Dresdner Bank : Eva Terberger and Stefanie Wettberg,Der Aktienrûckkauf und die Bankenkrise von 

1931,University of Heidelberg, Dep.Economics, Discussion Paper Series N°418,39p. http://www.uni-

heidelberg.de/md/awi/forschung/dp418.pdf 

 
31 About possible reasons of the quickly rising an later on steadfast followers of the NSDAP, consult the 

respected but also controversial historian Götz Aly, Hitlers Volksstaat, Anmerkungen zum Klassencharakter des 

Nationalsozialismus.Rede zur Verleihung des Heinrich-Mann-Preises der Akademie der Künste 2002, 

http://www.perlentaucher.de/essay/hitlers-volksstaat.html 
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In the swinging period of growing funds between 1925 and 1929, government attempts to 

strengthen or supervise loan conditions would have been looked upon as inappropriate 

measures strangling the economy. It should be noted that Victor von Klemperer’s father 

chaired the Dresdner Banks Aufsichtsrat (i.e. the governing body) in 1926  and died in that 

same year. His son Victor continued his career, starting at the head office in Berlin on 1 

January 1904 and succeeding his father at the Dresden office in 1914.  

Granting risky long-term credits was then perceived as sound business practice and was 

often applied by the Danatbank, followed in its wake by the Dresdner Bank and some other 

credit granting institutions. They specialised in granting credits in the same way like the 

Belgian Dexia Group entities did in the period before the 2008 financial crisis, namely to 

cities and municipalities and to strongly growing sectors such as the textile and insurance 

sector. However, they made a serious mistake by granting credits to the Nordwolle-Konzern 

and the Frankfurter Allgemeine Versicherungs AG, who stopped their payments in 1926. The 

liquidity crisis broke out in full during the weekend of 13 June 1931, and the government 

decided to turn 14 and 15 June in bank holidays in order to buy time to avert the crisis. 

Numerous measures were taken and the decision was made to merge the Danat and 
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Dresdner banks. The shares were taken over by das Reich and the Reichsbank. These 

measures were later on laid down in the Reichsgesetz über das Kreditwesen.  

The total number of staff of the newly merged bank had to be decreased significantly. Out of 

the original 15,400 staff members employed at the end of 1930, only 11,000 remained by 

the end of 1932. The six members of the Berlin Vorstand had to step down, and only three of 

them could retake their office.  

 

The shrinkage under the Brüning government was mainly accomplished by means of natural 

wastage or by granting rather comfortable early retirement schemes. There was no witch 

hunt against Jewish staff at the time. On the contrary, the quality of well-trained Jewish 

senior executive staff was very much appreciated.  

As a consequence, Victor von Klemperer was not alarmed. By mid-1931, the catastrophe had 

been averted for the Dresdner bank and a rescue plan had been worked out. Victor von 

Klemperer could easily and with a clear conscience acquire a painting that would 

complement his (limited) collection of Kokoschka’s work. 

The question rises if this peace of mind could continue after A. Hitler seized power in 1933. 

The tide was already turning in April 1933. The Gesetz zur Wiederherstellung des 

Berufsbeambtentums allows to refuse officers of non-Arian origin. The government also 

acquired the power to remove active or potential opponents of National Socialism from 

public office. Although ministers Göring and Frick saw this as bad marketing, local NSDAP 

activists still showed themselves overzealous. At a very early stage there were 

fundamentalists in Dresden who were very eager to show their exemplary behaviour to their 

political leaders. The bank had been saved for some time, but in May the law’s scope of 

application was expanded to institutions and enterprises of which more than half of the 

capital belonged to legal persons under public law. The purification started in June 1933.  

 

Except for a very few people with key competences, all non-Arian executives had to quit the 

bank between September 1933 and December 1934. The Sachsen government fired Victor 

von Klemperer, who must have followed the course of events with sorrow, on 1 July 1934. 

He continued to receive his salary until 1 July 1935 by means of indemnity in lieu of notice. 

As from June 1939 he was barred from serving as a member on boards of directors. Was this 

the end of his career or did it formalise the decline of his activities and income since the 

beginning of 1935 ? 
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The AHC scornfully informs us that the financial situation of von Klemperer did not suffer 

from this as he got a pension from then on. A detailed study32 describes a typical case of the 

evolution of the pension of a Jewish board member: Jewish branch manager K. retired in 

1930 at the age of 66 and was entitled to a monthly pension of 940 Reichsmark. In 1933, this 

amount was reduced to 782.29 RM. When the NSDAP seized power, the amount was further 

reduced to 467.29 RM as from 1 July 1934. In addition, the pension barely amounted to 

300,84 RM on 1 October 1938. The AHC indeed mentions that Victor von Klemperer still 

holds private managerial posts, but the question remains whether his lasting contribution to 

non-Jewish organisations is still appreciated and appropriately remunerated taking into 

account the avalanche of dissuasive measures taken against the Jews as from 1993 as well as 

the strong local aversions in Dresden and Sachsen, which were very often inspired by 

personal ambitions. 

 

 

 

 

 

 

 

 

 

 

 

 

In this context, Dresden drew the attention of the public by organising a Schreckenskammer 

der Kunst in the city hall in 1935. The exhibition included two works of art by Otto Dix, a 

teacher at the Dresden Academy of Fine Arts from 1927 till 1933, which depict the sufferings 

of soldiers during the first world war (War cripples and Trenches). The works were pilloried 

because they undermined the heroism of German soldiers.  

 

                                                      
32 Dieter Ziegler, Die Verdrängung der Juden aus der Dresdner Bank 1933-1938.Vierteljahrhefte für 

Zeitgeschichte (1999) 47 : 187-216  http://www.ifz-muenchen.de/heftarchiv/1999_2_2_ziegler.pdf 

 

Comments on O.Dix 
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There had also been a first book burning on Wettiner Square on 8 March 1933, and the 

Bismarck column erected on the square in 1907 was turned into a pillory where publications 

by writers and scientists that worked or lived in Dresden and did not sympathise with the 

NSDAP were burnt33.  

 

 

 

 

 

 

 

 

Even Hans Posse was dismissed on the pretext of spending public money on buying 

Entartete Kunst for the Gemäldegalerie, whereas this was in fact some kind of settlement of 

accounts by local ‘academic’ artists under the leadership of Walter Gasch. They felt 

neglected by Posse’s purchasing policy during the past years. Posse was rehabilitated by 

Hitler a few days later. He received the special mission and corresponding mandates to 

accomplish Hitler’s dream to build and equip a comprehensive Reichsmuseum at Linz and to 

fill it with wonderful art from all over Germany and Europe, whether or not acquired in a 

kosher way. 

The AHC gives a rather detailed overview of the events between 1933 and 1938, but seems 

to doubt what may have happened to the von Klemperer family before Reichkristallnacht on 

12 November 1938. The text balances between the idea that life in Germany had been 

pernicious for some Jews since 1933 and the belief that things only took a peremptory turn 

at the end of 1938.34 It stresses that the son of von Klemperer was able to travel to 

                                                      
33 For an overview of defamation techniques and before all reactions by artists, see Kristina Hoge, 

Selbstbildnisse im Angesicht der Bedrohung durch den Nationalsozialismus, Reaktionen diffamierter Künstler 

auf die nationalsozialistische Kulturpolitik. Diss.Ruprecht-Karls-Universität Heidelberg, 331p. . 

http://archiv.ub.uni-heidelberg.de/volltextserver/5202/1/00_DissHoge-text.pdf 
34 The Jewish American Review of the Year 5696 (1935-1936) leaves no doubt about the 1935-1936 heavy 

pressure experienced by the Jews, culminating in the dismissal of the in Germany active High Commissioner for 

Autodafe  Dresden 8 march 1933 
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Switzerland with (a part of) his possessions, including the London landscape by Kokoschka, 

even after Reichskristallnacht. The AHC’s opinion on whether this journey was made in 

secret or in the open depends on the passages highlighted in the AHC’s advice. 

Victor von Klemperer started looking for a buyer for the portrait of Ludwig Adler in early 

1937. The AHC convincingly shows that he tried to do so by exhibiting the portrait in Vienna 

in early 1937. The work is returned to him in late September 1937 and ends up in the art 

collection of Herbert E. Kurz, probably in early 1938, prior to Victor and Fifi’s journey to 

Rhodesia, on a family visit as pretended by the AHC, whereas this trip would be their final 

departure from Germany. So many Jews had already left the country at an earlier time. Can 

anyone reasonably doubt that the von Klemperers, though with deep regrets, had to do the 

same ? 

 

Who bears the burden of proof and ensures compliance with the 

constitutive conditions? 

An investigation into the possibility to involve precedents in this case 

Who was Herbert E. Kurz, the person to whom the portrait was handed over? The AHC 

contacted his son. It is not known which questions they asked him. Mr Kurz’s son said that 

his father had been collecting expressionist art ever since the 1920s. According to his son, he 

owned 3 paintings by August Macke and 2 by Max Beckmann. Together with his wife, whom 

he married in 1931, he paid visits to art dealers, and by that time he seemed to have 

acquired a thorough knowledge of the world of art. In 1948 he fled from the GDR to the 

American Zone. He took his collection with him but failed to take any records. A procedure 

between himself and the heirs of the Jewish collector and jurist Fritz Salo Glaser from 

Dresden concerning the restitution of a painting by Emil Nolde was settled in favour of Mr 

Kurz, the owner, by the Landesgericht Dresden on 16 April 2010. According to the AHC, the 

German judge placed the burden of proof with the party claiming the painting. The AHC 

thought that this case was similar to the present case, particularly in terms of the burden of 

proof. The party requesting restitution put forward that the painting was bought by Mr Kurz.  

At first sight it seemed like a similar case. After reading the motivation mentioned in the 

AHC’s advice, one nevertheless arrives at a different interpretation.  

The judge, sic the AHC, put forward that the claimant who argued that the transaction took 

place in 1937 failed to provide clarity on the correct time of  acquisition of ownership. Under 

                                                                                                                                                                      
fugitives James McDonald writing by then : ‘Mr. McDonald described Nazi measures against Jews and ‘non-

Aryans’, pointing out that more than half the German Jews had already been deprived of their livelihood and 

that, in many towns, starvation drives against Jews have been conducted. He praised the cooperation of 

philanthropic groups and stressed the necessity of ‘renewed efforts of the philanthropic bodies,’ but he 

emphasized that the ‘Governments, acting through the League of Nations, must make possible a solution. 

http://www.ajcarchives.org/AJC_DATA/Files/1936_1937_4_YearReview.pdf 
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these circumstances, the judge applied common right and put the burden of proof of 

ownership with the claimant. As a consequence, the burden of proof can rest with either 

party depending on the moment of transfer. Proof of this moment of transfer is therefore 

essential. In the described case, the transfer of ownership could have taken place before 

1933 as well as between 1933 and 1945 or even later. If the claimant had proved that the 

transfer had taken place in 1937, as argued, the judge could have invoked presumption of 

sale under constraint, barring evidence to the contrary from the buyer. The allocation of the 

burden of proof depends therefor on the exact date of the fact to be proven. The case 

examined by the AHC, where the sale is dated rather accurately, is fundamentally different 

from the judgement that was taken into account by the AHC when wording its advice. It may 

be that the answers of the representatives of the von Klemperer family did not bring much 

solace. But should they have send answers or weren’t they obliged to refrain giving 

information to a unilaterally constituded experts body as the AHC. 

 

 

What kind of collector is the buyer ? 

An investigation of the manner in which Victor von Klemperer came into contact with the buyer: directly or by means of an 

intermediary; on his own initiative or on advice from a third party, whether or not under pressure of intermediaries who had 

a special relationship with the Nazis. This raises the question whether the buyer is a friend or an enemy? 

 

 

 

 

 

 

 

 

 

 

The AHC considers Herbert E. Kurz to be a bona fide buyer. Within the context of a legal 

procedure one cannot but accept this. However, was the AHC part of that context, and 

shouldn’t it have tried out different hypotheses ? 

E. Barlach – The Wanderer 
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In order to know Herbert E. Kurz better, we have to introduce some more actors in 

supporting roles. They are his Berlin colleague and competitor textile merchant Robert 

Graetz and some gallery holders like Alfred Flechtheim, Karl Buchholz and Curt Valentin, 

Ferdinand Möller, Bernhard A.Böhmer and, for a little while, Karl Haberstock and Wilhelm 

von Bode, both playing an important role in the different phases in the career of Hans Posse 

and of his colleague Klaus Graf von Baudissin, director of the Folkwang museum in Essen but 

also SS-Obersturmführer in 1936. We will also introduce the testimony (a portrait of that 

era) by gallery holder Karl Niederdorf, which will proof the unpredictability of value rating of 

contemporary art in that period. 

The AHC mentions that, according to the representative of the claimants in an interview with 

the Belgian newspaper ‘De Morgen’, Mr Kurz was the owner of a flag factory in Chemnitz, a 

city located about 60 km from Dresden. The AHC points out that he bought works of art from 

Jewish collectors and that he owned works of art by Edvard Munch in the 1930s. A simple 

internet search shows that Mr.Kurz owned the official portrait of Harry Count Kessler against 

a golden background as painted by Edvard Munch in 1906. He might have bought it from the 

count himself (Kessler died in late 1937) or from the latter’s heirs35. Apart from a number of 

paintings like ‘Die Synagoge’ by Max Beckmann (1919), which he obtained from the Günther 

Franke Gallery36, he also obtained ‘Two resting women’ by Munch (1918-1919)37 in 1929 and 

‘Lady in the park’ by August Macke (1914) from Von der Heyde Gallery in Berlin in 1934. He 

also regularly sold works of art he had bought earlier. He sold ‘Lady in the Park’ to Karl 

Buchholz38, as a result of which the painting ended up in consignment in New York39 with 

Curt Valentin, who worked at the Alfred Flechtheim Gallery in Berlin until 1933. After the 

closure of the gallery Valentin found a job with Karl Buchholz in Hamburg. We also find 

Mr.Kurz’s name as the owner of at least two sculptures by Ernst Barlach, a ‘Sitting woman’ 

(1908)40 and ‘The Wanderer’ (1912), which he must have bought somewhere between 1932 

and 1945 at Alfred Flechtheim Gallery; the gallery had received the sculptures in deposit for 

                                                      
35 See http://www.bildindex.de/obj02532340.html#|home , evtl searching Bildindex.de about Harry graf 

Kessler or asking Google with ‘provenienz: harry graf kessler, weimar; sammlung herbert kurz, meerane 

(sachsen)’ and clicking on the file showing Bildindex der Kunst. 

 
36 See http://www.raederscheidt.com/Sammlung_Multhaupt.html 

 
37 See Catalogue Galerie Thomas for exhibition Kirchner and Munch from 9/11/2012 until 23/2/2013, p.150-151 

http://www.galerie-thomas.de/assets/files/kataloge/Munch%20Kirchner_Katalog_EN.pdf  

 
38 About the remarkable career of Karl Buchholz, see Anja Tiedemann, Eine “Insel im braunen Meer”, in Werke 

und Werte, über das Handeln und Sammeln von Kunst im Nationalsozialismus, Maike Steinkamp und Ute Haug 

ed., Akademie Verlag Berlin 2010 (hereafter cited as ‘Werk und Werte’),p.83-102 

 
39 See http://www.moma.org/collection/provenance/provenance_object.php?object_id=78459 

 
40 See Barbara Cavaliere about Barlach http://go.grolier.com/print?id=0025660-

0&type=0ta&product_id=gme&authcode=gme   
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sale from Tilla Durieux, Paul Cassirer’s widow, 41 in 1932. Presumably this transaction took 

place at the end of 1933. Flechtheim Gallery had to close down its German branches in 

Düsseldorf and Berlin as a consequence of a heavy smearing campaign in Volksparole in 

1933 (Das System Flechtheim-Waetzold-Kaesbach ist auszurotten). The gallery continued its 

operations in London 42 

In 1928, Mr Kurz is mentioned in Meerane as the co-owner of a Garn- und Stoffdruckerei. 

Textile merchants suffered ups and downs during the 1930s in Germany, including the 

Jewish textile manufacturer and well-known art collector Robert Graetz43. He frequently 

loaned works for exhibitions. This allowed famous museum directors like Wilhelm von Bode 

and his successors Ludwig Justi and Hans Posse, who were very well documented about the 

ownership of trend-setting works of art, to compensate for the shortage of exhibitions at the 

museums by loaning works from private collections. Provoked by the Nazi regime, Graetz 

was obliged to sell or pawn a part of his collection of about 200 leading works either 

backstairs or in auctions to make up his living from 1933 onwards. In addition, some of the 

works were confiscated by the regime. 

As the Graetz case shows, Victor von Klemperer may have sold the Adler portrait not 

because Fifi detested it, but because he needed money to pay for his travel costs. In 

addition, he may have left Germany with a strong conviction that he would be unable to 

return, considering what had happened to many of his close companions. The AHC 

nevertheless states with great certainty in footnote 181 that: ‘The von Klemperer family left 

for a family visit, with the intention to return in October 1938. (…)’. 

Does this show any sense of reality ? If the family had announced its intentions to migrate, 

financial seizure measures would have been taken to prevent their departure. 

And what about the relationship between Herbert E. Kurz and Victor von Klemperer? Was 

von Klemperer a board member in Kurz‘s company ? Or did Hans Posse suggest Kurz as a 

possible interested buyer to Von Klemperer? Or did von Klemperer ask Hildebrand Gurlitt, 

whom he got to know in Zwickau, to find a buyer, or did Gurlitt, who was a Barlach freak just 

like Kurz, propose to contact Kurz or even act as an intermediary ? 

                                                      
41 See http://alfredflechtheim.com/werke/der-spaziergaenger/ 

 
42 See http://www.faz.net/aktuell/feuilleton/kunsthandel-aus-dem-zentralarchiv-des-internationalen-

junsthandels-1937-schicksalsjahr-des-berliner-kunsthandels-1485846-p3.html 

 
43 See Angelika Enderlein, Aufbau und Verlust. Die moderne Sammlung Robert Graetz, in Werke und 

Werte,op.cit., p.105-121 
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Or did von Klemperer, at the suggestion of Hans Posse, perhaps take the advice44 of the 

Berlin bookseller Karl Buchholz, from whom he may have bought incunables and who 

decided in 1933 to expand his activities to the more risky job of a gallery holder, one man’s 

loss being another man’s gain? 

Berlin art dealer Karl Nierendorf described the pathetic situation of the gallery holders as 

follows: “Nie ist mir die Sorgenmiene und die dumpfe, bedrückte Stimmung so aufgefallen 

wie diesmal. Diesem Hartberg schlottern die Kleider um den Leib, und auch die Frau ist 

bekümmert und um Jahre gealtert. Grohmann erzählt dass Gutbier erledigt sei und dass 

Probst sich nur mit Mühe hält durch sein Verein der Freunde. Ich denke an die bekümmerte 

Miene und die gefurchte Stirl bei Gutbier. Auch Flechtheim bei der Cassirer- Eröffnung schien 

bedrückt, sogar sein Valentin ist nicht mehr der Alte. Und Thannhauser mit seiner Frau, 

Gutmann, von Goldschmidt, Wilcek …. Alle scheinen geradezu körperlich reduziert zu sein, 

müde, abgebrannt, mit beginnenden Altersfalten. Muss, wer heute mit Kunst in Berührung 

kommt, seelisch so ausgezehrt und zermürbt sein?” 

Most gallery holders left the country. Some of them stayed, amongst them the remarkable 

quatuor Karl Buchholz, Hildebrand Gurlitt, Ferdinand Möller and Bernhard A. Böhmer45, who 

would be the key figures of the Verwertungsaktion. This refers to the large-scale sale of art 

objects which had come into the possession of the Nazi government in whatever manner 

and for whatever reason or had been marked as entartete Kunst by the Nazis. Their 

knowledge and network in Germany and abroad allowed them to sell or trade the loathed 

works of art either directly or via export lines through countries such as Switzerland so as to 

enable Sonderbeauftragte Hans Posse to turn the Führermuseum in Linz into a real wonder 

of the world in cooperation with a number of remarkable experts such as Karl Haberstock46. 

 

 

 

 

 

                                                      
44 Even if the relations with the Posses were no longer optimal, the AHC describes how Victor von Klemperer 

writes Posse, in his function of ‘Sonderbeauftragter’, from Rhodesia to plead for restitution of his porcelain 

collection, or was it to jolt Posse  a bad conscience ? 
45 About Möller, see Wolfgang Schöddert, Vom Geist der Kunst und Ungeist der Zeit, Spuren der Galerie 

Ferdinand Möller aus den Jahren 1937 bis 1945, in Werke und Werte, op.cit., p.61-81; about Böhmer see Meike 

Hoffmann (ed) Ein Handler “entarteter” kunst. Bernhard A.Böhmer und sein Nachlass. Akademie-Verlag, Berlin 

2010. 
46 See Horst Kessler, Karl Haberstock im “Dritten Reich”, in Werke und Werte, op.cit.p.23-40. 
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Did von Klemperer try to address a new sales channel through one of these persons after 

failing to sell the work in Vienna47? Should the resulting transaction be considered a regular 

sale ? 

The AHC only puts forward that H. E. Kurz was a collector with a life-long interest in German 

expressionist 20th-century artists, that the von Klemperer couple was ready to leave for 

Rhodesia and that H. E. Kurz was not involved in the national-socialist art theft. However, it 

is not clear whether the AHC uses its first conclusion as a motive for the last. The AHC’s 

argument does not hold water if H. E. Kurz’s name appears on the list of German private 

collectors of the aforementioned quatuor of Verwertungsbeauftragten. Shouldn’t the AHC 

have investigated this more intensively? 

The buyer, Herbert E. Kurz, was active in the textile sector and undoubtedly had the 

possibility to gather enough money to buy top works from famous galleries. Did he or his 

business partner48 have good relations with the administration, which was in a huge need of 

flags with a specific increasingly popular print? Did he belong to the group of privileged 

buyers of entartete Kunst as listed by the aforementioned quatuor of intermediaries? Or is 

he ‘Herbert Kurz’, son of Konrad Kurz, who went to school at Maischul’n in Fürth49? Or was 

                                                      
47 The AHC gives no explanation about this failure. A reference to the general atmosphere of unease in the 

business practices, particularly concerning works by Kokoschka can be found in Jörn Grabowski, Zwischen 

Museumalltag und gesteuerter Sammlungspolitik. Eine Studie zur Erwerbungspraxis der Berliner Nationalgalerie 

zwischen 1933 und 1945, p.191-212 in Werke und Werte, op.cit., p.207 and 208 in which the author explains 

that in this special period , musea maintained special contacts with gallery holders. He mentions the case of a 

foreign client, searching futuristic and cubist work possibly with the quatuor. The case mentioned should have 

been investigated in extenso because it might have shed light on the Klemperer-Kurz case. It shows the close 

involvement of the Gurlitt family (Wolfgang is Hildebrand’s cousin and both are active in the art business) in 

museum circles.  It shows how they actively search art works for potential clients. It also shows the 

schizophrenia amongst museum directors even before Kristallnacht. It makes us understand how people, 

targeted at by the NSDAP, and who were owners of politically incorrect works of art, were an easy prey for 

buyers, either or not assisted by intermediaries as the quatuor. The passage says : “ Die Galerie Gurlitt in Berlin 

vermeinte indessen zu wissen, dass in der Nationalgalerie die Absicht bestünde, ‘Werke in- und ausländischer 

Künstler, die (…) nicht mehr geeignet erscheinen, abzustossen, bzw.zu tauschen’. Da er, Wolfgang Gurlitt, die 

Möglichkeiten dafür besitze, bat er um ein entsprechendes Verzeignis der Werke samt Preisunterlagen. 

Konkreter wurden die Kollegen der Kunsthalle Bern, die anlässlich einer gerade beendeten Ausstellung 

österreichischer Kunst (perhaps the exhibition for which von Klemperer lended two works), für die die 

Nationalgalerie Arbeiten von Oskar Kokoschka zur Verfügung gestellt hatte, anfragten, ob die Möglichkeit 

bestünde, eines der geliehenen Bilder -entweder BESSIE LOOS(…) oder DIE JAGD(…)- gegen einen angemessenen 

Preis gleich vor Ort behalten zu dürfen. (…). Paul Ortwin Rave lehnte diese Offerten grundsätzlich ab. 

Einschränkend formulierte er jedoch in seinen zumeist sehr knapp gefassten Antworten, dass ein Verkauf ‘zur 

Zeit nicht beabsichtigt ist’. Zugleich liess er einzelne Vorgänge auflisten und gesondert ablegen. Den 

Bürovorsteher wies er an, ‘alle Angebote dieser Art aus den letzeten Wochen zu sammeln und zur Verfügung zu 

halten’, so das sein Rückgriff auf diese Unterlagen jederzeit gewährleistet war.” 
48 In a book listing the inhabitants of Meerane in 1928, he is mentioned as ‘Co-owner’ in the sector ‘yarn and 

cloth printing’ http://adressbuecher.genealogy.net/entry/show/4517424 

 
49 See Robert Schopflocher, Fürth- die in Nebelschleier Gehüllte Stadt meiner Kindheit, Fürther 

Geschichtsblätter, 3/2006, S.119 – 123 http://www.geschichtsverein-

fuerth.de/index.php?option=com_docman&task=doc_view&gid=32&Itemid=202 
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he, most improbably, a relative of his namesake Herbert Kurz, also known as Jan Kokott, who 

told about the cruelties in Auschwitz, where he served as Kommandoschreiber50? 

Getting more specific information should be possible. It would be good to investigate further 

as the evolving legal rules could lead to shocking solutions. The impact of the decision of the 

Bundesgerichtshof of 26 March 2012, which states that all earlier means of defence which 

are used in Germany against restitution to the original owner and are based on limitation or 

estoppel should be rejected, will have to be investigated in the future51. If the sale took 

place in the relevant ‘questionable’ period (between 1933 and 1945) with a presumed 

absence of free will, then the work should be returned to its owner. However, if the sale 

actually took place during that period but there are no real elements that prove the absence 

of free will, then the honest buyer, who may also have been the victim of Nazi or Stasi 

terror, will lose his goods even though they may have been obtained in a fair and honest 

way. In this case he can only defend himself in court by concealing the correct date of the 

transaction so that no one can prove it took place during a questionable period. However, 

does the honourable end of letting justice prevail justify the dishonourable means of making 

evidence disappear? 

Anyhow, the information mentioned by the AHC does not enable us to determine who the 

buyer of the Kokoschka portrait really was. 

 

A sale at what price ? 

An attempt to determine whether the sale took place or could take place at market price and whether it concerned a regular 

sales transaction or a violation of civil law 

 

The AHC attaches great importance to the sale price as an element to demonstrate the 

forced nature of the transaction. It says that the claimant did not prove that Victor von 

Klemperer would have been malcontent with the sales price and that no elements were 

found which support this hypothesis. We have already questioned the fact whether it was up 

to the claimant to prove anything at all. The claimant is not a ‘party’ in a trial. The AHC is not 

a judge, even not an arbiter, nor is it an administrative college charged by the government to 

                                                      
50 See the Frankfurt-Auschwitz trial in the case against Mulka, 

http://www.google.be/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&cad=rja&ved=0CCwQFjAA&url=http%3

A%2F%2Fwww.auschwitz-prozess.de%2Fdownload.php%3Ffile%3DKurz-

Herbert.pdf&ei=tpjfUqALybWEB4qkgPgD&usg=AFQjCNFgoy8bMfppV4DUSqHHKShRhr11mg&bvm=bv.5956812

1,d.ZG4  , also mentioned by Devin O. Pendas, The Frankfurt Auschwitz trial 1963-1965, Genocide, History, and 

the Limits, Boston College, 2005, p;117 

http://www.cambridge.org/asia/catalogue/catalogue.asp?isbn=9780521844062&ss=ind  

 
51 For a brief comment, see http://www.haufe.de/recht/weitere-rechtsgebiete/allg-zivilrecht/bgh-zur-

verbesserten-rueckerstattung-von-ns-raubkunst_208_117440.html  
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make a verdict. The AHC is an advisor to the city of Ghent and was founded by the City of 

Ghent to provide ‘independent’ advice to the city of Ghent on the question of restitution. If 

anyone has to look for incriminating or exculpatory evidence, it is the AHC and no one else. It 

is a bit strange that the AHC makes use of wording usually used in legal verdicts or 

arbitration judgments, while it was just a, be it, independent adviser. 

As far as the price itself is concerned, the AHC tells us there are no scientific publications 

that give an unambiguous picture of falling or low sales prices. This argument supports the 

view that rising prices would be more plausible. Within this scope the AHC puts forward that 

in a letter of July 1938, Kokoschka himself claims that his work sells at high prices. This 

creates the impression that von Klemperer received a good price for this portrait. The 

question remains ‘where’ did he get this price. 

This may be true for the amateurs abroad, where Kokoschka lived from that time onwards. 

His fame was on the rise, especially after he was asked in 1935 to paint a portrait of Tomas 

Garrigue Masaryck, the famous Czechoslovak President, who was well-known all over 

Central Europe. This was also a thorn in the flesh of the Nazi regime, as Masaryck was a 

lawyer who had successfully defended a Jew in court who had been unjustly sentenced to 

death on charges of ritual child murder in a context of Czech nationalism that veered 

towards anti-Semitism. However, did German art collectors who might be interested in 

entartete Kunst and bought such works of art in secret and at personal risk, especially after 

an exhibition of this type of art in Munich in 1937, pay high prices as well? There had already 

been several campaigns in which works of art were seized in public buildings, and the 

government had started seizing works of art from private Jew individuals as well. A German 

buyer, particularly if he was a solid trader, would certainly have demanded a hefty risk 

discount. Moreover, the question is whether the buyer and the seller could negotiate on an 

equal footing in such a context52. 

Unless a completely different hypothesis is taken into consideration and the sale needs to be 

analysed as some kind of friendly transaction, or as a secret deposit agreement or 

gentleman’s agreement with a promise to sell the works of art back to the original owner at 

the same price, whether or not with interest, in more peaceful times. It is a real pity that 

neither gentleman kept a copy of the original agreement. 

 

                                                      
52 See Gesa Jeuthe, Die Wertschätzung der deutschen Kunst, Zur Preisentwicklung der Werke von Max 

Liebermann und Emil Nolde, in Werke und Werte, op.cit., p.3-21. Her nuanced analysis which certainly applies 

to the home market prices of Kokoschka’s works, shows that, by the end of the nineteen twenties, works that 

reached prices of 5000 to 13000 Reichsmark,  between 1937 and 1943 were sold at 1700 to 5500 Reichsmark, 

therefor closely floating under or above the limits hypothetically applied according to the rules of 

‘Missverhältnis’  at the time of the sale in Germany, mentioned by the AHC. Anyhow, this has to remain a case 

by case study. See Gesa Jeuthe, Kunstwerke im Wandel. Die Preisentwickling der deutschen Moderne im 

nationalen und internationalen Kunstmarkt 1925 bis 1955, Akademie Verlag Berlin 2011. 
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Sale for the sake of money or out of fear of ownership?  

A discussion of the question whether ownership by a Jewish family of a portrait by Kokoschka, the most entartete of all 

entarteten, of Ludwig Adler, a Jew expelled from Austria by the Nazi regime, could be seen as a slap in the face of the Nazi 

regime and whether this urged von Klemperer as owner to get rid of that painting at any price in 1937, which may qualify as 

a sale under duress. 

 

Could Victor von Klemperer have had other urgent reasons than finding money to get rid of 

the painting rather than take it with him in his travelling bags? The AHC creates the 

impression that the painting was sold because Fifi did not like it. Von Klemperer’s son claims 

it decorated the wall of the sitting room only for a few days.  The painting was probably 

placed on the wall immediately after its purchase somewhere in the course of 1931. 

However, it was only offered for sale in 1937, which may indicate that Victor von Klemperer 

did not want to get rid of it right away under pressure from Fifi. So why did he desperately 

try to get rid of it from 1937 onwards?  

 

Can the danger of ownership of the painting have been a reason to get rid of it, and does a 

fair market price, as suggested by the AHC, suffice to consider the sale as a correct and 

regular transaction? If the von Klemperer intended to keep the work for a number of years 

because he understood that its value would go up or because he recognised its cultural 

importance, wouldn’t the sales transaction, even at an acceptable price, be looked upon as a 

sale under pressure? This could be the case in the spirit of the Washington conference 

principles, in ,other words in fairness. Or did the older Victor have to take a bigger risk than 

his son and cross the border with dynamite in his luggage? Indeed, a picture by Kokoschka of 

Ludwig Adler, both recently expelled from Germany by the regime, was definitely dynamite. 

Kokoschka’s work was considered entartete Kunst from 1933 onwards. His portraits of Max 

Reinhardt (1919) and Tilla Durieux (1920) were displayed next to the ‘phantoms’ by Otto Dix 

at the aforementioned exhibition in Dresden. Although he was not a Jew himself, Oskar 

Kokoschka was the Entartester under den Entarteten according to Hitler53. After writing an 

extremely critical and polemic essay (Domine, quo vadis) about the Nazi regime in 1936, 

Kokoschka reacts in 1937 with a brilliant ‘Self- portrait as entartete Künstler’. One should be 

suicidal to do this to the Führer. 

 

 

                                                      
53 See Der Spiegel 27 March 1951, Ein deutschen Mensch, esp.about Kokoschka 

http://www.spiegel.de/spiegel/print/d-29193614.html 
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All Jewish people still having a seat in the Reichskulturkammer, the body deciding on weal 

and woe of art policy, were sent away in the course of 193654. On 24 September 1936, the 

Essener National-Zeitung publishes an article in which Klaus Graf von Bodissin, the then 

director of the Folkwang Museum in Essen and SS Obersturmführer, set out the rules to be 

introduced shortly thereafter: ‘Die Spitzenleistungen (referring to Improvisation 28 by 

Kandinsky) der Verfallkunst müssen in privaten Schlupfwinkeln aufgesucht werden. Wir 

halten es für ein dringendes Bedürfnis, diese Erzeugnisse, wo sie auch anzutreffen sind, zu 

beschlagnahmen, ihre Abgabe zu verfügen und ihre vorherige Vernichtung unter Strafe zu 

stellen55.’ 

This was yet another reason to reconsider keeping Ludwig Adler’s portrait at home. When 

the introduction of a property register for Jews was under discussion halfway 1937, von 

Klemperer understood what was coming. However important Kokoschka’s work may be, he 

really wanted to get rid of the portrait. The Verordnung über die Anmeldepflicht jüdisches 

Vermögen is issued on 26 April 1938. This regulation is the predecessor of the Verordnung 

über den Einsatz jüdisches Vermögen of 3 December 1938, which served as a basis for 

                                                      
54 See Volker Dahm, Anfänge und Ideologie der Reichskulturkammer, Vierteljahrshefte für Zeitgeschichte (1986) 

34: 53-84, mb. P.78 http://www.ifz-muenchen.de/heftarchiv/1986_1.pdf 

 
55 http://www.geschkult.fu-berlin.de/e/khi/forschung/entartete_kunst/dossier/index.html  
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systematic confiscation of all works of art possessed by Jews. These works were sold in 

favour of the German treasury by way of Jewish atonement for the damage alledgedly 

caused to Germans by the Jews during the Reichspogrom night on 9 November 1938. Is it 

surprising that Victor von Klemperer felt obliged to get rid of this damned portrait, even 

though he realised this would mean a great loss after the storm has calmed, and that he 

considers all possible opportunities, such as on the occasion of an exhibition? And if he 

wanted to take it with him upon his departure, wouldn’t he have contemplated what could 

happen to him as a Jew crossing the border with such work? Confiscation at best? Or would 

he still have had the rash guts of youth which only lived on in his memory ? No, either he 

had to sell it at any price or he had to hide it in a safe spot as soon as possible. 

The AHC seemingly does not want to consider this form of pressure. Is this fair ? And what 

does fairness mean in the outlined context ? 

 

 

About fairness 

A brief explanation of the meaning of fairness throughout time and an attempt to apply fairness to the present case in 

accordance with the Washington conference principles 

 

Law faculties teach the principle of ‘fairness’ in dribs and drabs. Is it a legal source that 

should be taken into account in legal proceedings? In the course of time, philosophers and 

lawyers have held different views on the answer to this question56.Plato (Politika) and 

Aristotle (Ethics to Nicomachus) were in favour of the concept. Was Socrates not driven to  

death because of rules which seemed democratic at first sight but were actually unjust? A 

different point of view was introduced in the Age of Enlightenment. Charles Montesquieu 

(De l’esprit des lois, 1934) wanted to give space to fairness within totalitarian regimes. The 

notion was nevertheless rejected in the Interwar Period by positivists, headed by the two 

German prominent figures Hans Kelsen (Reine Rechtsleher: Einleitung in die 

rechtswissenschaftliche Problematik, 1934) and Carl Schmitt (Gesetz und Urteil. Eine 

Untersuchung zum Problem der Rechtspraxis, 1912. Kelsen was afraid that politically 

appointed judges would gain too much arbitrary decisive power if the fairness principle was 

used, whereas Schmitt claimed that decision-makers first form an opinion on the basis of 

their fundamental convictions and values and put this in a legal framing so that fairness 

                                                      
56 For an introduction to a philosophical approach, see Jean-Jacques Sarfati, L’équité, intervention au stage du 5 

février 2010,Université Amiens 

http://www.google.be/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CCoQFjAA&url=http%3A%2F%2F

philosophie.ac-amiens.fr%2Farchives_philosophie%2FPAF%2Fsarfati-

equite.html&ei=L73fUveIONSFyQP68YDwBA&usg=AFQjCNEDK-

LQ1hOGFE_sdgPlKkxEsHd8uw&bvm=bv.59568121,d.bGQ  
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could be called upon too easily to make prevail their own conviction. The Second World War 

showed how the Nazis had succeeded in framing their objectives in ingenious rules which 

moved positively trained judges to inhuman judgments and acts without any remorse within 

a positive law retention system. Hannah Arendt puts forward in “Eichmann in Jerusalem” 

(1936) that it is not an order but the law itself that turns an executor such as Eichmann into 

a criminal. There was a move again in the opposite direction with law philosophers like Leo 

Strauss (Natural Right and History, 1953), John Rawls ( A Theory of Justice, 1971) and 

Amartya Sen (The Idea of Justice, 2009). They reintroduced, with different accents, the 

importance of the integration of fairness as an independent law source57. Fairness also 

needs to be used as a law source by administrative bodies. It can be used to ensure that 

unequal persons seeking justice are treated equally in practice. In this way it is sometimes 

used to justify positive discrimination58. 

With regard to the present case, the Washington Conference asks all authorities supporting 

the conclusions to apply a limited form of positive discrimination and to show particular 

understanding for the victims of the Nazi regime both when treating the actual claims (e.g. 

by adapting the burden of proof to the specific difficulties the victims encounter in terms of 

collecting proof) and when settling the claims (by responding positively to the principle of 

offering any form of reparation). So the question is how a public body like the City of Ghent, 

and therefore the MSK (Museum of Fine Arts), can meet the commitment made by the 

Belgian State in the Washington Conference. The city of Ghent took a first major step by 

asking that the request should not be assessed strictly according to the law (although, if 

fairness in its full scope was recognized within an internal legal context, a detour via other 

measures would probably not have been necessary), but also be checked against the criteria 

of the Washington Conference. If this check of facts demonstrates that the legality of the 

transaction between Victor von Klemperer and Kurz is doubtful or does not keep up, the city 

of Ghent could decide to take appropriate measures to meet the wishes of the von 

Klemperer heirs. This could go as far as the City of Ghent deciding to return the portrait or to 

provide any other form of material or at least moral compensation within the scope of the 

social solidarity which the signatories of the Washington Conference, including the Belgian 

community, want to show with the victims of a tyrant Nazi legal system. This results in a 

large gradation of attitudes and measures. The Conference does not put forward any 

automatisms but advises supple judgments suited to cover the wide scale of compensations. 

The City of Ghent opted for an advice request. 

There are sound reasons to believe that a transaction made under pressure can never 

become legally valid on account of passage of time. The aforementioned statement of the  

Bundesgerichtshof will certainly cause a cascade of legal comments on the topic. 

                                                      
57 For those who want to get more in-depth knowledge of the great minds about this item, we advise the series 

“Le bien commun’, under the leadership of Antoine Garapon, ed. Michalon. 
58 See Béatrice Majza, Equité et droits fondamentaux, Cahiers de la recherché sur les droits fondamentaux, 

2002, 1, p.80-89, https://www.unicaen.fr/puc/images/crdf0105majza.pdf  
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The initial sale is considered to have been made ‘under pressure’ if the collection of facts 

that led to the sale is qualified as duress, irrespective of the good or bad faith of the buyer. 

Any consecutive sales transactions may, either separately or collectively, trigger civil terms 

of limitation. However, in the case of art theft or the selling of art under pressure, the public 

statute of the final buyer changes the judgment perspective. The AHC claims there is no 

proof for a sale under pressure. The AHC first excluded the applicability of the concept of 

standard art theft to the sales transaction. The AHC does this by limiting the scope of the 

‘confiscation’ concept as stated in the Washington Conference and declaring that ‘it is hardly 

acceptable to label all sales transactions that have taken place under the national socialist 

regime as involuntary and invalid’.  However, is this affirmation by the AHC, combined with a 

presumption of good faith on behalf of the buyer a correct interpretation of the texts in 

question? The Washington Conference builds on a previously defined arsenal of standards. 

The “Military Government Law 59”59 states that “acts of confiscation” include the following: 

‘any transfer or relinquishment of property made during a period of persecution by any 

person who was directly exposed to persecutory measures on ‘religious grounds’, and ‘any 

transfer or relinquishment of property made by a person who belonged to a class of persons 

which … was to be eliminated in its entirety from the cultural and economic life of Germany’. 

Is it audacious to suppose that the term ‘confiscated’ in the formula ‘art that has been 

confiscated by the Nazis and not subsequently restituted’, which is used in the Washington 

Conference, should be interpreted in its technical meaning as defined in the well-known Law 

59? Of course, this does not “automatically” annul the sales transaction, but the burden of 

proof with regard to the validity of the sales then rests with the first buyer, Mr.Kurz. If this 

proof cannot be given anymore, the question is whether there are no deontology rules for 

the museum buyer which urge them to take in account the initial invalidity when working 

out a fair solution. This also raises the question whether this prescription of fairness did not 

require the Museum to take additional precautions when it bought the work in 1988. The 

AHC claims that the Museum of Fine Arts took all possible precautions by thoroughly 

investigating the origins of the work. Yet it was known that the von Klemperer family was 

involved in a complex restitution procedure about its porcelain collection. Would it not have 

been more prudent for the Museum to contact the relatives to find out whether they would 

submit a claim on the painting before buying it?  As the heirs were still involved in an 

argument which was only settled in 1989, the museum should have carried out a more 

thorough check than the applicable standard procedures. And even if the museum is 

assumed to have taken appropriate precautions before finalising the sale, the question 

remains whether the more complete knowledge of historical data should not have led to a 

reconsideration of the statute of museum-owned works of art in line with the fairness 

principles as put forward by the Washington Conference, which apply to museums and 

public governments in Belgium, including for acquisitions prior to 1998. Should these 

                                                      
59 See the text of the article 3: 

http://images.library.wisc.edu/History/EFacs/GerRecon/PropControl/reference/history.propcontrol.i0034.pdf  
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principles not be applied to the contents, and, most importantly, to the manner in which the 

application procedure for restitution is organised? 

The advice does not indicate whether the AHC lingered long on the question regarding its 

rationale and the consequences thereof on how to approach the investigations of the file 

and how to deal with the poor reactions of the claimant. 

It looks like the AHC acted as some kind of prolongation of the Buysse committee towards 

the claimant, in which case the claimant is expected to provide full cooperation eventually in 

accordance with the rules which were set up for the functioning of that committee. 

However, the AHC operated in a completely different context. It was appointed unilaterally 

by the city of Ghent, and although it operates under a mantle of independence, the AHC fails 

to maintain its appearance of impartiality towards the claimants in the absence of an 

introductory meeting with the claimants on its composition and operation, regardless of 

how impartial, honest, unprejudiced, ethically professional, prominent and independent the 

individual committee members certainly are. The claimants in this context could not act in a 

cooperative manner out of the risk of weakening a subsequent claim before a fully fletched 

decision-making body. Under these circumstances, it was up to the AHC to take appropriate 

measures to investigate and get a clear picture of the historical facts. The AHC did a perfect 

job as far as the AHC went. However, the question remains how broad and how extensive 

the investigation should have been. The AHC had to decide that on itself and perhaps it did 

not get the most out of it. 

We cannot in any way reproach the AHC that its factual findings will be complemented with 

new elements in the future, not in the least through the release and study of documents 

such as the diaries of Hans Posse, which were recently restituted by a secret Russian archive 

under the Glasnost policy and have not yet been examined in full60. 

Time, gentlemen please 

The conclusion of the devil’s advocate’s plea, with some words from Kokoschka 

This is the main cause of frustration among advisory bodies. Their advice is limited to what is 

known at a certain point in time and is subject to reconsideration. If a decision-making body 

is appointed, a judgment can be pronounced which may appear to be unfair in the light of 

facts that are discovered later on but which captures the relations of the people involved at 

the moment of the decision. The appointment of a body of arbiters, possibly with an 

international composition and charged with pronouncing judgment as ‘amicables 

                                                      
60 About continuous evolution, see briefly José Brunner, Constantin Goschler and Norbert Frei, Die 

Globalisierung der Wiedergutmachung, Reihe: Beiträge zur Geschichte des 20.Jahrhunderts (Hg.von Norbert 

Frei), Bd.12: Schriftenreihe des Minerva Instituts für deutsche Geschichte Universität Tel Aviv (Hg.von José 

Brunner), Bd. 31; Bd.12/31 355 p. and in short http://www.bpb.de/apuz/162885/die-globalisierung-der-

wiedergutmachung?p=all  
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compositeurs’ in line with the principles of the Washington Conference, might have been 

more preferable, but with its choice the city of Ghent possibly wanted to keep some 

elbowroom in case the advice had been more nuanced than it was now. 

Contrary to the enthusiastic comments in the press about the fact that the portrait of Ludwig 

Adler will definitively remain in Ghent, only the first set of the match appears to have been 

played, and we could nervously await the next sets and how they will end. Maybe the MSK 

could do away with any doubt by proposing a mediated solution to convince the von 

Klemperer heirs, who are known to have agreed to amicable settlements in the past, to 

definitely waive their claim, provided that the public exhibition of the work is always 

accompanied with an explanation of its turbulent history as a consequence of a lack of 

respect by a totalitarian regime. 

Let’s give the last word to the visionary Oskar Kokoschka with the ambiguous sentence he 

wrote down on his last self-portrait before meeting the devil : 

‘ TIME, gentlemen please . ’ 

 

 

 

 

 


